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COMMON-SENSE ON THE EXCISE QUESTION. 

BY WILLIAM S. ANDREWS, FORMER COMMISSIONER OF EXCISE IN 
THE CITY OF NEW YORK, AND THE REV. HOWARD CROSBY, D. D. 



Intemperance in the use of intoxicants is among the chief 
promoters of poverty and crime, and constitutes one of the 
greatest evils of civilization. Society not only has the right — it 
is its duty — to protect itself, collectively and individually, against 
that evil. Such protection is not possible without a just and 
practicable system of excise regulation. In determining what 
that system should be, it must not be considered as a question of 
morals or sentiment, but purely as a matter of police — that is, 
what is necessary and best to protect the community from disorder 
and to prevent any encroachment by one person upon the rights 
of another. The intervention of law must be restricted to those 
things which concern the relations of men to other men. In 
those things which concern themselves only, human beings who 
have reached years of discretion and are of sound mind must 
govern themselves. It is only when the acts of the individual 
affect others that the State has any right to interfere ; and then 
only so far as may be necessary to guarantee or protect the equal 
rights of all. Every attempt at excise regulation or restriction 
that does not recognize and obey this fundamental law of govern- 
mental science must fail. 

If these essential principles be conceded, but two things are 
necessary for the successful operation of a just and practicable 
excise law. First, the law must be adapted to the requirements, 
habits, and customs of the people who are to live under it. 
Secondly, it must be strictly and impartially enforced. 

The mere act of selling intoxicants does no harm. Evil or 
injury results from their use — or, more strictly, their misuse. It 
is necessary, therefore, to reach and control those who misuse 
them to the injury or detriment of others. As to the seller, it is 
sufficient that he shall neither induce nor permit the drinkers to 
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go to excess, and that he shall maintain perfect order, decency, 
and cleanliness in and about his premises. The great majority of 
drinkers do not go to excess, and do not, as a result of their drink- 
ing, encroach upon the rights of others. The question as to 
whether they injure themselves is not to be considered, any more 
than if they eat too much or smoke too much, or do any other 
thing resulting in personal injury in which others are not involved. 
One man cannot be justly prevented from using anything because 
another man did, or may, abuse it. Not only is it a violation of 
the rights of the individual to attempt such prevention; it is worse 
than useless, because laws for such a purpose cannot be success- 
fully enforced under a government like ours. 

The habits of men can be regulated in a veiy limited degree by 
statute. Public opinion is more potent than all other forces com- 
bined in compelling enforcement of and obedience to law. Cus 
torn and fashion influence the conduct of the people in a far 
greater degree than legislative enactments. Legislative enact- 
ments not in conformity with the customs and desires of the peo- 
ple, and therefore not approved or sustained by public opinion, 
are uniformly disregarded. The attempt to enforce them under 
those conditions becomes a farce. It is not possible to compel 
obedience to them so long as there is ability to resist or evade.* 

Such laws are far worse than no laws. They tend to engender 
a contempt for all law. But a much greater evil results — they in- 
evitably breed corruption in the public service. Those whose 
duty it is to enforce them not only escape popular condemnation 
for their failure to do so, but frequently receive public approval 
and commendation for such failure. While thus relieved from all 
compulsion to enforce the law, its existence gives to corrupt 
officials the power to harass and pursue those who disobey it ; not 
to compel obedience, but to extort pay for immunity in their dis- 
obedience. It is cheaper and easier for those who defy the law to 
purchase the privilege of doing so without molestation than it is 

* In the recent able and learned address, delivered since the foregoing was 
written, by James C. Carter before the American Bar Association, that dis- 
tinguished jurist said : " When a statute conflicts with the opinions, customs, and 
habits of a large part, although it may be a minority, of the community, it is diffi- 
cult, and often wholly impossible, to enforce it. In many instances such enact- 
ments are absolutely futile. . . . No legislature can make what laws it will— that 
is, such laws as will be obeyed, and no others are properly laws. The substance of 
them [i. e. laws that will be obeyed] must be already found in the customs and 
habits of the people." 
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to attempt to evade interference. This leads to a most dangerous 
and demoralizing collusion between the official and the offender. 
For while this partnership may commence in an understanding 
regarding some minor requirement of law, the oath of office once 
broken and official honor once compromised, it is an easy step to 
more serious complicity, until crime in its worst forms finds im- 
munity and shelter where it should meet detection and punish- 
ment. 

An excise law, to be just and practicable, should have for its 
sole purpose the maintenance of public order without imposing 
or permitting any infringement upon the personal liberty of the 
citizen. It must not put restriction upon the peaceful and 
orderly pursuits or recreations of the people, but must interpose 
with a strong hand for the immediate and effectual suppression 
and punishment of disorder. It must protect the sober and orderly 
and deal summarily with the drunken and disorderly. Severe 
penalties should be inflicted upon all whose excessive use of 
alcoholic drink results in the neglect or injury of others depend- 
ent upon them for support. The occasional drunkard should be 
punished, and habitual inebriety treated either as a disease or a 
crime, the offender to be confined in an asylum or under legal 
restraint until cured or reformed. Any failure of an officer of 
the law to do his duty should be punished by immediate dis- 
missal from and disqualification for office, and if a corrupt 
motive is shown, he should be mercilessly dealt with as a felon. 

Strict and inflexible rules must be observed in granting li- 
censes to sell alcoholic liquors. Public officials should be, as far 
as possible, deprived of discretionary power over licensees, either 
to ignore or condone offences against the law. The number of 
licensed places should be restricted within a limit to be deter- 
mined solely with reference to public convenience.* The hours 
for opening or closing licensed places should be regulated with 

* In 1886 the Board of Excise of the city of New York, of which the writer was 
then a member, made a rule that a new license for a drinking-place should not be 
issued except upon the expiration or surrender of an existing license. The operation 
of this rule not only prevented any increase in the number of existing drinking- 
places; it resulted in a gradual but certain decrease, because of the frequent expira- 
tion of licenses that were not renewed. In this way an actual reduction of several 
hundred saloons was effected during the term of that board. The rule is main- 
tained by the present board, and must continue to work a reduction in the number 
of bar-rooms as long as it is faithfully enforced. This decrease, together with the 
growth of the city, will in a few years reduce the ratio of saloons to population 
below that of any other city in the State. 
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due regard to the convenience and legitimate requirements of 
the neighborhoods where they are situated and of the citizens 
who patronize them. There are, for instance, in the city of New 
York certainly not less than fifty thousand persons whose or- 
. dinary occupations of life require them to labor during the night. 
About ferries and railway stations, in and about the markets and 
milk depots, and employed upon morning newspapers, they are 
compelled to labor while others sleep. They eat their meals in 
the night time, and there is no reason why they should not have 
the same opportunity to obtain such drink as is necessary for their 
comfort, during the hours when they labor, as other persons have 
during the day. The chief requisite of excise legislation is good 
order and the absence of any cause of annoyance and discomfort 
either to residents in the immediate vicinity of the licensed place 
or to the general public, whether it be day or night. The main- 
tenance of those conditions is of far more importance than any 
restrictions as to the hours of selling. 

A license should be revoked peremptorily and without discre- 
tion upon proof of the following offences : permitting the 
licensed premises to become disorderly, or to be used for any un- 
lawful purpose, or to be connected with any place so used ; or sell- 
ing liquor to an intoxicated person, or knowingly permitting an 
intoxicated person to enter or remain upon the licensed premises ; 
or knowingly selling liquor to an habitual drunkard. Upon the 
complaint of any citizen, or upon the knowledge or information of 
any excise or police official, of any nuisance or annoyance occurring 
in or arising from any licensed place, the licensee should be imme- 
diately summoned before the proper tribunal, and, if the complaint 
be sustained, for the first and second offences fined, and for the 
third offence the license should be revoked. An excise license 
should be transferable from one person to another, or to the legal 
representatives of a deceased licensee, upon the approval of the 
proper officers. The place should be licensed as well as the person, 
and a revocation of a license should carry with it a prohibition 
against relicensing either the person or the place for a term of 
years.* 

The provision that when a license is revoked the place cannot 
be relicensed is more important than any other. It would do 
more than anything else to regulate and restrict the retail liquor 
" That is the law In Great Bri' ian. 
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traffic, and to drive disreputable and irresponsible persons out of 
the business. Premises licensed to sell liquor command higher 
rents than for any other purpose. The limitation of the number 
increases the value. The revocation of the license would mean 
to the landlord a loss of rent unless he was secured for the term 
during which the place must remain unlicensed, and he would 
therefore demand security. Only a responsible man of good 
character could, as a rule, give such security. In any case the 
licensee would be compelled to conduct his business properly, as a 
revocation of the license would involve him in a loss of the 
amount given in security, in addition to being driven out of the 
business for the term imposed. It would be a disaster to be 
avoided, very different from the consequence of a revocation 
where the business may be continued at the same place under 
another name and involving no loss beyond the value of the un- 
expired license. 

The fees charged for licenses should not be excessive. The 
permission to sell intoxicants should not depend upon the ability 
to pay a large amount of money. It is proper to charge a fee for 
issuing the certificates of license, to pay the cost of the excise ser- 
vice ; but the granting of the privilege to sell intoxicauts should 
be based wholly upon the personal fitness of the applicant, upon 
the good order with which he conducts his business, upon the ab- 
sence of' annoyance to the public and to his neighbors, upon the 
fact that he does not sell liquor to habitual drunkards or to any 
person under the influence of liquor. There can be but two justi- 
fications for demanding a large money consideration for the privi- 
lege of selling liquor — either revenue or restriction. If for reve- 
nue, then the more places there are licensed the better. Revenue 
should be raised by tax. P should have nothing to do with per- 
mission to sell liquors. That is a matter which concerns the good 
order and well-being of the community, and should depend, as 
has been said before, wholly and solely upon the character and 
fitness of the person and place licensed. Restriction should be 
secured by limiting the number of licensed places. 

Our existing excise laws bear most heavily upon our foreign 
population, who are for the most part good citizens, and not law- 
breakers except when the laws appear to them unnecessary and 
opposed to their customs, habits, or religious convictions, or con- 
stitute an infringement upon their personal liberty, and when 
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they find it is not in their power to effect a change. Under such 
conditions our adopted citizens do just what native citizens do — 
they simply disregard the law so far as possible. Take, for exam- 
ple, the city of New York, a large proportion of whose citizens 
came from foreign lands, bringing with them the feelings, the 
habits, the sentiments, and the morals of the countries from which 
they came. The attempt to conform those people to our views, 
Whatever they maybe, must necessarily fail. The law, to be just 
and practicable, must be adapted to the habits, customs, and 
morals of all orderly and reputable persons in every community, 
however much they may differ in nationality and religion. 

It is the duty of the government — and its only duty in that 
direction — to provide excise regulations adapted to the diverse 
elements comprising our population ; giving to each individual, 
and each separate nationality or class, the utmost liberty to do that 
which to him or them seems right and proper to do, consistent 
with good order, the personal rights of each, and the well-being of 
the whole. 

William S. Andrews. 



The article on this subject by Mr. William S. Andrews is a 
masterly one, as might have been expected from a prominent 
member of the only good Excise Board the city of New York ever 
possessed. That board faithfully carried out the just principles 
enunciated in Mr. Andrews's article, and in consequence greatly 
reduced the number of saloons in New York. Mr. Andrews has 
had a large and intimate experience of the working of excise laws 
in a great city, and with that experience shows a philosophic and 
discriminating mind. I feel loath to object to anything put forth 
by so good an authority, and yet I am inclined to submit a few 
thoughts on his paper to his impartial judgment. 

The fundamental principle which he upholds, that excise laws 
are for police purposes, and not for moral teaching, I most fully 
indorse. Law cannot make men moral. Law has as its end the 
quiet and order of the community, and as its means external and 
repressive applications. This principle is illustrated in excise 
laws by the limitations of a traffic readily abused, and so tending to 
disturb the community. So also I heartily agree with Mr. Andrews 
in his two propositions, that the law must be adapted to the re- 
quirements, habits, and customs of the people who are to live 
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under it, and that it must be strictly and impartially enforced. 
But in the first of these two propositions I should have to add a 
sentence to prevent a misunderstanding from its present breadth. 
I should write it, that the law must be adapted to the re- 
quirements, habits, and customs of the people, so far as those 
requirements, habits, and customs are not harmful to the public 
from a police stand-point. Once in New York city it was the 
habit and custom of the citizens to let hogs run loose in all the 
streets. For many years this was the unhindered habit and cus- 
tom. It was a dirty custom, and very prejudicial to comfort. 
When some citizens attempted to put an end to it, the cry was 
raised : " This is a time-honored custom, and by stopping it you 
would inflict a blow on our poorer population and on the liberty 
of the American citizen." Nevertheless, the handful of citizens 
carried their point and the filthy custom and habit of the city 
was squelched. Will any one to-day say that that law was unjust 
in stopping a venerable habit and custom ? 

A foreign population of a very low character come into New 
York, bringing with them some very objectionable customs and 
habits. They become a large portion of the community, settling 
in districts by themselves. Are we to indorse their customs and 
habits, however detrimental they may be to the public welfare ? 
In all common-sense these people must give up their harmful 
customs and conform to the American standard. Laws made for 
that purpose are not be considered tyrannical, but reasonable. A 
local opposition must yield to the general will. Our Sunday laws 
belong to this category. The American people have from the 
start enjoyed a quiet Sunday, and they have found thrift 
and comfort by it. They will not give up the day to noise and 
riot, and foreigners cannot come here and destroy this day of re- 
freshing and rest. Our laws protect us in it, and they who come 
to enjoy our prosperity must trust us in maintaining this important 
element of it. It is no law for religion, but for social order and 
refreshment. It only teaches religion by giving the religious 
majority, who keep the day religiously, a quiet day. It is also 
a hazardous thing to have the saloons open on any day when the 
people have nothing to do. The temptation is too great to drink 
to excess and promote public disorder. These are the solid bases 
of the Sunday laws, and all true Americans understand and ap- 
preciate their wisdom. 
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Mr. Andrews says that the great majority of drinkers do not 
go to excess, and that is very true. But I would add here : 
" However, the great majority of drinkers who frequent saloons 
do go to excess." The saloon invites excessive drinking. Every 
inducement is held out for this. There the vvorkingman is tempted 
to spend his wages and ruin his family. There the treats are 
made, and then come base words and quarrels and violence. 
Saloon-drinking is a great peril to the city, and thus comes under 
police surveillance. We can so far regulate by law the habits of 
the people as to remove the common cause of bad habits, and this 
is all that we propose that laws should do. 

It is most wise advice of Mr. Andrews that public officials 
should, as far as possible, be deprived of discretionary power over 
licensees. The law's restrictions should be their only guide, and 
all opportunity of favoritism and bribery be removed. 

I most strongly object to Mr. Andrews's plea for night saloons 
to accommodate persons who work at night. Night is the grand 
opportunity for crime. Our police system should especially be 
vigilant in the dark hours. Those who work at night should deny 
themselves some day privileges for the safety of the public. Night 
saloons would necessarily be the stamping-ground of the baser ele- 
ments of the populace. There they would " prime up " for their 
nefarious deeds. The virtuous night-laborer would keep out of 
them, or, if he entered, would be contaminated by them. The 
police can tell us how even the hours from dark till 1 a. m. (when 
saloons in New York may be legally open) are the most dangerous 
hours in their experience. The grosser crimes of the city are 
largely traceable to the saloons in the night hours. 

The only argument for high license-fees is the reduction of the 
number of the saloons. That this shuts out the poorer sellers is 
what all taxes do. It is a necessity of the case. We submit to it 
in all other departments of business. Poor men cannot run a rich 
establishment because the taxes are heavy. Poor men cannot enter 
the diamond trade. The taxes keep poor men from houses they 
might otherwise occupy. Where the welfare of the community is 
at stake, that argument cannot hold. If the number of saloons 
can be reduced otherwise than by high taxes, it ought to be done. 
The revenue argument for high license is worthless, unless we re- 
gard the amount raised as a help toward the extra expenses of the 
government caused by the evils of the trade. The number of 
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saloons ought to be so limited that the police (faithfully performing 
their duties) might have complete oversight of every one of them. 
One saloon for every 1,000 of the community would give New 
York city 1,600 saloons, and that number is ample to supply all 
the drinkers. We now have 7,000. If we can bring down the 
number in this way, we need charge only such a license-fee as 
may help make the licensee careful to obey the law. 

We all know that the retail liquor trade is a constant threat to 
the community. We all know that it needs, therefore, careful 
watching. But while we thus know, we would treat the sellers 
with all courtesy and justice, and maintain their rights. 

Although I have offered some criticisms on Mr. Andrews's 
article, I repeat my thorough approval of the general principles he 
has so well laid down, and the admirable and impartial manner in 
which he has treated the subject, on which he is a valuable 
authority. 

Howard Cbosby. 



